Fuller briefing 

 
The petitioners are all members of the Serbian community in Kosovo employed at the EULEX Mission Headquarters to provide Serbian and English language assistance. The process of restructuration of the Mission pursuant to the extension of its mandate involved cancellation or adjustment of some posts and an internal competition between current employees for merged or modified positions. Subsequently, the contracts of the petitioners were terminated and their positions deleted from the organisational charter of the institution. In parallel, a new composite post was created, which required language assistance to be trilingual in Albanian, Serbian and English. None of the petitioners could meet this requirement, nor could their colleagues from the Serbian or other slavophone communities in Kosovo. In addition, while all Serbian-English language assistant positions have been abolished, and no new one has been created, the reconfiguration of the Mission still provides some posts for bilingual Albanian-English language assistants. 

The petitioners filed an internal appeal against the decision to terminate their contracts of employment and the introduction of the trilinguality rule. They defended that they had been discriminated against, both directly and indirectly, compared to their Albanian colleagues, in violation of the Constitution and laws of Kosovo, the European Convention on Human Rights and the Framework Convention on the Protection of National Minorities. Besides, they protested that the trilinguality requirement sets a precedent that could be used to justify discrimination by public institutions against all members of the slavophone communities and that it contravened the obligation upon public institutions to reflect the ethnic balance in Kosovo and to establish safeguards and protection mechanisms to include members of minority communities in public and economic life.


The acting Head of Mission issued a decision rejecting the appeal, alleging that he did not have the power to review decisions adopted in the framework of the reconfiguration process and asserting the non-discriminatory character of the reconfiguration policies. The petitioners then invoked their right, under the General Service Conditions of Local Staff Employed by EULEX-Kosovo Serving in Kosovo, to have the dispute resolved by arbitration. The acting Head of Mission rejected the arbitration request, restating that decisions pertaining to the reconfiguration were not subject to either review or social dialogue, denying them an independent and impartial adjudication of the dispute. A further request for arbitration, challenging the possibility for the Mission to act with full impunity, in breach of the rule of law and basic rights to access to justice and effective remedies against violations of fundamental rights and freedoms, was similarly rejected.

Concomitantly, one of the petitioners was invited for interview to compete for his position as redefined pursuant to the reconfiguration process. He then asked for clarifications as to the exact meaning of the newly introduced trilinguality condition. As he had been made aware that the testing process required proficiency of the applicants in the Albanian Tosk dialect, which is used in formal Albanian correspondence but not spoken in Kosovo and only taught in the Albanian education system, he asked confirmation that either the selection committee would disregard his inability to work in this dialect or that the invitation would be withdrawn. From the ensuing correspondence with the Human Resources Department, it emerged that the Mission was unwilling to address any of the concerns raised concerning the fairness of the recruitment process in a satisfactory manner, to provide reassurances that the testing included adequate safeguards against bias, unequal treatment or discrimination, or to adopt suitable measures for the petitioner to stand a fair chance to succeed in the competition. 

Following the Mission’s denial of any external control over or settlement of disputes with its employees, and in the absence of available alternative remedies, the petitioners seized the Constitutional Court of Kosovo. They submitted to the Court that the actions of EULEX violate their constitutional rights not to be discriminated against on ethnic and linguistic grounds, and to have access to justice and effective remedies against infringements of their fundamental rights and freedoms, in breach of Articles 3 § 2, 22, 24, 53, 58, and 61 of the Constitution, the European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols, and the Council of Europe Framework Convention on the Protection of National Minorities. 

The terms of Article 3 § 2 of the Kosovo Constitution provide that the exercise of public authority in Kosovo shall be based upon the principles of equality of all individuals before the law and with full respect for internationally recognised fundamental human rights and freedoms, as well as protection of the rights of, and full and effective participation by all communities and their members within the public life and institutions of Kosovo. Article 24 enshrines a general principle of equality and non-discrimination. Article 58 outlaws policies or practices aimed at assimilation of persons belonging to minority communities against their will and obliges public authorities to protect these persons from any action aimed at such assimilation. Article 61 of the Constitution stipulates that communities and their members shall be entitled to equitable representation in employment in public institutions.
As a supplement to and a necessary part of the public service provision in Kosovo, EULEX is bound by and to the same obligations and rules as a public authority as it is one of the manifestations of such public authority in Kosovo, including the duty to ensure equitable representation of minorities at all levels of public service in Kosovo. In particular, the Mission is required to introduce special measures to create the proper conditions for persons belonging to communities to obtain admission into the public institutions in Kosovo. The trilinguality requirement introduced in the EULEX recruitment process discriminates against all members of the Serbian and other slavophone communities as a result of their cultural and linguistic identity, partakes to a policy of cultural and linguistic assimilation of those minority communities against their will, and opens the door to majoritarian rule.
Following Articles 22 and 53 of the Constitution, the European Convention on Human Rights as interpreted by the European Court of Human Rights is directly applicable and has priority over conflicting provisions of municipal laws and other acts of public institutions in Kosovo. It imposes positive obligations to guarantee the effective exercise of the rights it protects upon the authorities of territories bound by it. Further, under the ECHR system and jurisprudence, whenever an apparently neutral norm or policy produces a disproportionately prejudicial effect for a person or persons belonging to a particular ethnicity or otherwise protected identity or group, the norm or policy is to be regarded as an indirect form of discrimination against all members of that ethnic group. This is so even in the absence of discriminatory intent on the part of the public authorities. In this respect, significant statistical imbalances can represent a prima facie evidence of indirect discrimination and, as such, will create a legal presumption in favour of applicants.
Article 22 of the Constitution also binds public authorities to respect the Council of Europe Framework Convention on the Protection of National Minorities. Article 4 of the Framework Convention guarantees equal protection of the law to members of national minorities and the adoption of measures aimed at promoting full and effective equality between persons belonging to a national minority and those belonging to the majority. Article 5 of the Convention prescribes the establishment of the conditions necessary for persons belonging to national minorities to maintain and develop their culture, and to preserve the essential elements of their identity, and opposes policies or practices aimed at assimilation of those persons against their will. Article 6 § 2 of the Convention obliges public authorities to protect persons who may be subject to threats or acts of discrimination, hostility or violence as a result of their ethnic, cultural, linguistic or religious identity. 
The invocation by the EULEX acting Head of Mission of a blanket bar on the adjudication of employment disputes is a clear contravention of the core tenets of the rule of law and infringes upon the rights to access to justice and effective remedies against violations of fundamental rights and freedoms. The main idea at the core of the rule of law is that state officials need to be ‘ruled’ by the law, subjected to or under it, rather than above it. It implies the submission of the state to the law. In this context, the rule of law serves as a protection of the ruled against abuses by their rulers. Blanket lack of accountability for the actions performed by officials leads to impunity and thus cannot be reconciled with the rule of law.

Article 6 § 1 of the European Convention on Human Rights entitles everyone to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Following established ECHR case law, the right to access to a court constitutes one aspect of Article 6 § 1 and secures to everyone the right to have any claim relating to his civil rights and obligations brought before a court or tribunal. Limitations of the right to access to justice may not impair the very essence of this right. While procedural bars may affect the exercise of individual claims, it would not be consistent with the rule of law in a democratic society or with Article 6 § 1 to remove from the jurisdiction of the courts a whole range of civil claims or confer immunities from civil liability on large groups or categories g persons. In addition, the ECHR conditions the acceptability of immunities to the presence of alternative means to protect individual rights. 

Pursuant to and applying the case law of the ECHR, the Ombudsperson Institution in Kosovo has condemned the conferral by the United Nations of immunity on all KFOR and UNMIK personnel for any civil liability they would otherwise incur under Kosovo law as incompatible with Article 6 of the Convention. Exactly the same logic applies to EULEX. Moreover, the petitioners argue that the rationale for classical grants of immunity does not apply to the actions of EULEX, as a supplement to and a necessary part of the public service provision in Kosovo.

Article 13 of the European Convention on Human Rights guarantees an effective remedy to everyone whose rights and freedoms have been infringed upon, notwithstanding that the violation has been committed by persons acting in an official capacity. This provision does not suffer any exception even in states of war or public emergency and, as a general principle of international law, the right to a remedy also applies to the damage occasioned by the actions or conduct of international organisations.
Finally, the petitioners have requested from the Constitutional Court the adoption of interim measures and the recusal of EULEX judges and international legal advisers paid by the Mission. 
